Chapter 6

Oral submissions

While only some moots have a document competition, al moots
have oral hearings. The style and rules of the competitions vary
greetly. For example, in most moots you stand to make your sub-
missions, but in an arbitration moot you usually makeyour presen-
tation sitting down. It is very important that you have researched
the rules governing how your moot isto be conducted. Y ou need to
feel comfortable in the moot environment. The less stressed you feel
thebetter your performancewill be. Familiarisingyourselfwith the
process, thereby reducing the possibility of surprises, is an impor-
tant step in reducing stress.

Asyou read this section on producing oral submissions, consider
how many of thetechniquesdiscussed can betraced back to onefun-
damental task — thinking about thinking. How often do you think
about how you actually think through a problem and understand
concepts and arguments? For example, do you think in pictures or
in words? Some people find understanding a concept much easier
if they can see the concept represented as a diagram. Others tend to
think in words. Everyone is unique, although the differences may
only be a matter of degree.

When you present an argument, you need to recognise that your
audience may have different ways of understanding the presentation
of your argument. No one in your audiencewill think in exactly the
sameway asyou. As aconsequence, your carefully constructed plan
that makes perfect sense to you may not make sense to someone
dse

Whatever the context i n which thecommunication of ideasistak-
ing place—whether you are presenting a submission in a moot court,
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delivering a speech or making a point in a tutorial —you need to
make surethat your pointswill be effectively and efficiently under-
stood by your audience. The responsibility for thisisborne both by
you and your audience, and will depend on the occasion and the
natureof thecommunication. If you are presentingto alargegroup,
such aclass, then the class members haveto individually assimilate
theinformationin amanner that ismost effective and efficient for
them. However, you as the presenter should arm them with the
ability to do this by briefly explaining the basis of your thinking
on the topic. When you are acting as an advocate in the smaller
environment of a moot competition or courtroom, you must bear
more of the responsibility and adapt to the needs of the audience.
To demonstrate this point consider the following diagram.T

The box-shaped border represents the boundaries of the moot
problem. During your thorough preparation you have examined
every single point within the box. After careful consideration you
have decided that to win your case you must reach point B. You
believe that the most effective and efficient way to do this is to go
in astraight line from point A. In your mind this path represents
theshortest series of logical stepsthat can betaken to achieveyour
objective. However, your moot mastersareunlikely to haveexplored
the problem in exactly the sasmeway asyou and thereforewill have
a different level of knowledge. They will not have spent the same
amount of time preparing and researching the case. As a conse-
quence they will not necessarily share your view of the best path.
Thiscan be usually and quickly identified by the questions asked by
the moot masters. In the diagram, point M represents a question
asked by the moot master. This provides a different starting point
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for the problem than the one you chose. You ill need to find the
most effective and efficient path to point B but this time starting
from point M, so youwill need to adapt your submission. Resist the
temptation to return strictly to your earlier path asit will resultin a
less effective submission than onethat has been adapted in response
to the moot master’'s questions.

HOW TO STRUCTURE AN ORAL SUBMISSION

Theideal oral submissionisoneinwhichyouaredwaysin complete
control. Y ou take your moot masters on a step-by-step journey to
the conclusion you want them to reach. Y ou control how the issues
areframed. Y ou control what and when questions are asked. Sound
impossible? It is difficult and a chadlenge, but it is by no means
impossible. The keysto success are preparation and practice. It cer-
tainly helpsif you have acharismatic presence, but good preparation
will aways beat charisma aone.

Making a start

If you have gone through the process covered earlier in the section
entitled “Building an argument” (pages 18-22), you will aready
have done substantial preparation. You will have aready done the
work necessary to ensure you are in command of the subject matter
of the moot. This section of the book discusses how to put dl that
work into a convincing oral submission.

Thefirst step is to be aware of the environment in which you are
making your submission. The second step is to identify your aim
and purpose, which will help you determine the overdl structure
of your submission. The principles that apply to preparing an oral
submission for a moot competition will aso apply to preparation
for ared court or arbitration hearing.

Find out how much time has been alocated for you to makeyour
presentation. While fixed-time presentations are most commonly
found in moots, they are certainly not uncommon in arbitrations,
and are becoming increasingly seen in courts. Be aware of any time
limits and ensure that you work within them.
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Finally, remember that it is not necessary to win the caseto win
the moot.

Dealing with the expectations of moot masters

A moot problem isalimited disputewith expectations. Itisalimited
dispute partly to ensure that participants focus on a particular area
of law or issug, and partly to ensure that everyone is ultimately
arguing the same point. In those competitions where you do not
have any contact with other competitors until the oral hearings,
it is particularly important that everyone is dealing with the same
issues. Everyone who reads the moot problem should be aware of
the boundaries within which competitors are expected to argue,
and this includes your moot masters.

The areaof law at the centre of the moot problem arouses expec-
tations in the minds of those who will be judging you in the com-
petition. These expectations were referred to earlier as prejudices
or bias on the part of the moot masters, because they have precon-
ceived ideas about the arguments that should be run. Moot masters
are more likdy to think that there is something wrong with your
submission if the arguments they expect to hear are not covered.
Thisisparticularly true of those competitionsthat direct you to par-
ticular cases and resources in the official documentation. Do not
let this prevent you from coming up with innovative arguments. On
thecontrary, simply beawareof thehurdlesyouface—any prejudice
can be overcome.

You need to know who the moot masters are and bear this in
mind when preparing your submission. This too will vary signifi-
cantly from competition to competition. The moot masters may
be eminent judges and jurists, experienced practitioners in the
relevant field, legal academics, or coaches of other teams. If you
are appearing before a panel, you may encounter masters from
a range of legal traditions. Your challenge is to develop a sub-
mission that will appeal and impress every type of moot master,
although of course you can only predict what these expectations
might be. Wewiill return to thistopicin the context of practice moots
(seepages87-9).
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Creating a persuasive case
Expressyour casein the smplest possbleterms

Although the arguments and points of law upon which you want
to rely may be quite complex, it isimportant that you expressthem
as simply as possible. The simple case will appeal to the majority
of people. To begin the simple case, start with a short and concise
statement of the crux of your submission. Here is an example.

The Appellant has suffered loss because of the Respondent’s wrong-
ful avoidance of the contract.

This is a strong opening that leaves the audience in no doubt
about the direction of your submissions.

Use‘Signposting’

Y ou should then break down the assertion into its constituent parts.

On behalf of the Appellant | will be addressing the wrongful avoid-
ance of the contract, and my co-counsel will address the entitlement
to damages.

The Appellant’s submissions on wrongful avoidance are made in
three parts. One, there has not been a fundamental breach by the
Appellant that would allow avoidance. Two, even if the breach was
fundamental the Appellant had validly exercised its right to cure
thereby preventing avoidance. Three, in any event the Respondent
has failed to give the obligatory notice. Each of these arguments is
made in the alternative. This Honourable Court need only accept
one of these submissions to find that the Respondent wrongfully
avoided the contract.

This paragraph demonstrates the use of severa techniques that
should be utilised throughout the entire submission. First, each sep-
arate part the advocate intends to address is clearly identified and
listed. The numerical references are important. Numbers, partic-
ularly small numbers, are understood by everyone. By associating
each aspect of the submission with a number, the advocate makes it
easier for the Court to follow the submission. It is atechnique that
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isoftenreferred to as*“ signposting”. Signposting isvery important
in an oral presentation. In essence, signposting is simply providing
an outline of your arguments.

This technique has a number of advantages. With awritten sub-
mission, a reader can look back through earlier pages if necessary.
However, during an oral submission, your audiencewill needtorely
on their memory (or note-taking ability) to recall what was said in
the earlier parts of your submission. As a consequence you want
your audience to be thinking forwards not backwards. Describing
where you intend to take your audience naturally shifts their atten-
tion forwards towards that destination.

Second, by giving your audience the broad structure of your
submission at the beginningyou will makeit much easier for themto
followtheprogression of your arguments. Y ou enabl eyour audience
to immediately satisfy themselves that thereisaprimafacielogic to
your argument. Their focus then shifts from your overall argument
to the detail of your argument. They will now simply be considering
whether each successive point follows.

Finally, and this follows on from the second point, you take the
guesswork out of your submission, leaving your audience free to
concentrate on what you are saying. You are in control of how the
issue will progress. Your audience is not distracted by wondering
whichway your argument will go. The audience knows exactly what
you are going to do and how you intend to do it.

Offer alternative arguments

The example above showed the technique of offering alternatives.
This is an example of the “cascading alternatives’ we discussed
on pages 37-9. They are genuinely alternative (not contradictory)
arguments, and each successive argument need only be considered
if the earlier ones are rgjected. It is not necessary to explain their
cascading nature at this stage of the presentation, as it is often a
useful segue between alternatives.

In any form of advocacy, your intention is to persuade your
audienceto reach aparticular conclusion. Oneway of doingthisisto
make it easy for your audienceto reach that conclusion. Presenting
a variety of aternative arguments makes both your task and the
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audience's task a lot easier. As the saying goes, dl roads lead to
Rome, and this is what you are telling your audience: it does not
matter which path you take, you will end up at my conclusion.

Address alter native submissions

After outlining the three alternative submissions, the advocate then
addresses each one.

Beginning with the Applicant’s first and primary submission, there
hasnot been afundamental breach. Toestablishfundamental breach
the Respondent must prove: one, that there was a breach; two, that
the breach caused such detriment to the Respondent as to sub-
stantially deprive it of what it was entitled to expect. The Applicant
will not be making any submissions on the issue of mere breach,
rather it will be focusing on the lack of substantial detriment. It is
important to note that the burden of proof lies with the Respon-
dent. It is not up to the Applicant to convince the Court of either
of the points; that responsibility lies with the Respondent. If the
Respondent fails to satisfactorily prove to this Honourable Court
either of these two elements, it naturally follows that there was not
afundamental breach and consequentlywrongful avoidance.
Turning to the issue of substantial detriment...

This example demonstrates further techniques that can be very
compellingwhenyou arerespondingto or defendingaclaim: setting
the hurdles for the opposition, outlining where the opposition bears
the burden of proof, and selecting your argument.

It stands to reason that if you are trying to make it easy for your
audience to agree with you, you dso want to make it hard for the
audienceto agree with your opponent. This can be done by singling
out and emphasising each element of your opponent’ scase. Itisvery
important that you show that these elements are not aternatives.
Explain to the audience that for the opposition’s case to succeed,
they must prove every single element. By doing thisyou are placing
anumber of hurdlesin front of your opposition. Y ou adso have the
tacti cal advantage of establishing thebattle ground. Someissueswill
naturally favour your client and they should be exploited.
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Once you have set out as many elements as possible, you should
emphasise where the other side bears the burden of proof. Thisis
particularly useful because it definesboth your task and that of your
opponent. If your opponent has the burden of proof then they must
satisfy the moot masters to the requisite standard (for example, on
the balance of probabilities, or beyond reasonable doubt). Y our
submissions are not measured by the same standard. In a strict
sense, even if you did not make any submissions your opponent
could fail to meet their burden. However, normally you would make
submissions but these need only create sufficient doubt. Without
overdoingit, you can gain an advantage by remindingyour audience
of this repeatedly throughout your submission.

Although you would normally make submissions where your
opponent bears the burden of proof, it can be a good idea not
to make submissions on extremely weak points. In the example
above, the advocate dected not to make submissions on whether or
not there was a breach, instead choosing to focus on the presence
or otherwise of substantial detriment. Choosing not to make sub-
missions on a point is not the same as admitting that point. The
other side will still bear the burden of proving it. This approach
is often referred to as putting the other side to their proof, and is
particularly useful where you have limited time. It alows you to
spend more time concentrating on and explaining the arguments
that are advantageous to your case, rather than wasting time on
weak or futile ones. However, those points will still occupy time
in your opponent’s submissions. If your opponent has simply been
put to their proof they will still need to deal with the point suffi-
ciently to convince the moot masters, whereas if apoint is admitted
they need not address it at adl. Be aware though that there will
be occasions where it is appropriate to admit an issue, particu-
larly in professional practice. In each case it will be a matter of
judgment.

Addressweaknesses in your case

Rarely, if ever, will an advocate have a case completely devoid of
weaknesses. It isvery unlikely to happen in amoot problem. If you
believeyour caseisimpenetrable, you are almost certainly missing
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something fundamental and run the risk of being taken by surprise
in the actual moot.

Do not be afraid to deal with weaknesses in your case. Indeed
doing so islikely to advance your position. Acknowledging a dif-
ficulty with your argument can have a number of consequences.
First, you can lessen the impact of your opponent’ s submission. By
identifying and quietly discussing the issue, you can downplay the
significanceof any weakness.

Y our Excellencies, thispointiscontentious. The A pplicantacknowl-
edges that first impressions may not be favourable to its case. There
are authorities that do not support the interpretation submitted
by the Applicant. The Respondent will undoubtedly referthisHon-
ourable Courtto many of those authoritiesand in particularthe case
of Southmarkv Deacon Hills222 VLR 45. But the Applicant strongly
urges the Court not to be drawn into an overly simplistic analogy
with that case. Every case must be determined on its own merits.
The circumstances of the present case are different — so different in
fact asto warrant a different conclusion. The differences are...

The physical deivery of a submission of this kind is critical.
Do not be strident and forceful; be demure and calm. Identify the
authoritiesthat appear to be against you. Acknowledgethat thereis
acertain appeal to the opposing argument, but dismiss it by impli-
cation. In the above example, the analogy is described as “overly
smplistic’. The demure and calm presentation will suggest a con-
sidered approach. The audiencewill appreciatethat you have recog-
nised and investigated the point, and are not overly concerned by it.
In contrast, astrident and forceful submissionwill suggest that you
are defensive about the point. Displaying defensivenesswill create
the impression that you are worried, and if you are worried your
moot masters will be too.

Handling questions

Although the prospect of dealing with questions may seem daunt-
ing, developing an ability to handle questions properly will dis-
tinguish you from other competitors in the moot. Well-answered
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guestions can win both moots and real cases. Dialogue with your
moot masters will alow you to identify the issues that are troubling
them, and then to specifically address their concerns.

Preparing to answer questionsis an integral part of structuring
your oral argument. How can you predict the questions you are
going to be asked? With awell-structured oral submissionyouwill
go beyond merely predicting questions to being in control of what
isasked andwhenitisasked. Y our ability to do thiswill beaproduct
of your experience in many practice moots.

Preparing for questions

When you first set about preparing your submission, youwill prob-
ably have little or no idea about the questions you are likely to be
asked. During a practice moot you will have an opportunity to test
the effectiveness of your oral submission. Keep the time limits in
mind, but do not worry if you exceed them during early stages of
preparation. Itisfar better to run argumentsand later removethem,
than to never try them at all.

Every practice moot you do will tell you alittle more about your
submission. Take note of every question you are asked during a
practice moot and subsequently analyse each question. Why was it
asked? What was its purpose? How did you answer it? How should
you haveansweredit?

This analysis will provide you with very important information
about your oral submission — information that you should test
by presenting your submission to as many different practice moot
masters asyou possibly can. Itisthisknowledge that will alow you
to control the questions that are asked.

Over time you will find that some questions occur repeatedly at
the same point in your submission. This suggeststhat whatever you
aresayingat that stageispromptingthequestion. Think aboutwhy it
isbeing asked. | sit because the moot master haslost theflow of your
argument? If so, then significant restructuring may be required. Is
it because you have just contradicted an earlier submission? If so,
then you may need to reorder your arguments. Is it because your
argument is something new that intrigues the moot master? If o,
then use the question as a springboard to show off your expertise
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in the subject matter. Do not underestimate the power of this
knowledge.

I ncor por ating questions into your structure

If you develop an appreciation for why a question is being asked,
therearetwowaysof exploiting thisknowledge. First, you canbuild
the answer into your submission so that just as the question forms
in the moot master’s head you déliver the answer. This can leave a
very positive impression because it demonstrates you have carefully
thought through the issue. Alternatively, you can wait until the
question is asked and use it to develop your submission or to show
off your expertise. A word of warning, though — this can be tricky
and can easily backfire if the question is not asked, or a different
question is asked from the one you were expecting.

A common reason that questions are asked is because the moot
master isseeking further explanation or clarification. Occasionally
the moot master will rephrase the essence of your case as a ques-
tion. This is only likely to happen in two situations. Perhaps you
are presenting so well that the moot master is already making the
conclusions you need. It can be a very satisfactory feeling if the
moot master begins stating your case for you and suggestsit iswell
structured. However, you are more likely to receive a question of
thiskind if the moot master wantsto throw you alifeline. Y ou may
have been floundering under a particular line of questions and the
moot master wants to give you a way out. If so, you need to pay
close attention to the question that is asked. If you did not hear it
clearly, ask for it to be repeated.

Another common reason that moot masters ask questions is
to test your knowledge. Some competitions give directions to the
judges that questions should not be asked soldly for this purpose,
but it is dmost inevitable that this will occur. Do not worry about
thispossibility, asyou will be preparedto answer al of the questions
of this kind. One indication that the question may be designed to
test your knowledgeisifit is aleading question. Leading questions
are those where the answer isimplicit in the actual question, and as
such they generally only require ayes or no answer. If you are asked
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aleading question, it is possible that the moot master is trying to
st atrap to expose what they see as alogical flaw in your submis-
sion. The challenge is to see the trap and avoid it. Again this will
not be difficult if you have prepared thoroughly. Y ou will begin to
recogniselines of thinking and know how to respond. A particularly
skilful answer will demonstrate not only that you can see what the
moot master is doing, but that you have an answer to it aswell.

Yes, Your Excellency, that is correct. Is'Your Excellency concerned
that this position may be inconsistent with the Applicant’s earlier
submission that...

Another way that moot masters may seek to test your arguments
isthrough the use of a hypothetical. Avoid these at al costs. While
the moot itself is technically a hypothetical, it contains a lot of
information. The hypothetical you are likely to be asked during a
moot by a moot master will bevery general and will be constructed
to conflict with your argument in some way. One way to avoid a
hypothetical is to bring the moot master back to the main issues. It
is possibly the only type of question you should dodge answering.

The hypothetical Y our Excellency suggestswould certainly be adif-
ficult one, and it is fortunate that this Honourable Court does not
need to resolve it. What this Court must determine is whether on
the facts available to it the Respondent wrongfully terminated the
contract. The relevant question hereisnot if avalid notice had been
sent, butwasavalid notice sent. Inthe Applicant’ ssubmission it was
not

Dealing with unpredicted questions
The structure of your submission will play an important role in
assisting you to dea with unpredicted questions, particularly diffi-
cult ones.

Despite dl this planning, there will be occasions when moot
masters become fixated on a particular point and will smply not
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stop asking questions about it. You need to be conscious of the
limited time you have available and the time taken up by these
questions. Therewill be astage at which it becomes moreimportant
to deliver the remainder of your submission rather than continuing
to try to satisfy the moot master on the particular point. In other
words, sometimes you have to “cut and run” and the structure
of your submission will often dictate how effectively this can be
done.

Knowing when and how to cut and run is something you will
learn with practice. It isajudgment call youwill need to makeonthe
spot. By the time you reach the actual moot competition you will
be acutely aware of how long your submission runs, and therefore
have a good appreciation of how long you can spend discussing a
particular point with the moot master. By this stage much of your
thinking will occur subconsciously.

One factor that will play a part in your decision includes your
assessment of how important the point is to your entire submission.
This directly relates to the structure of the submission. Be prepared
to abandon nearly every point you make. But if you abandon a point
you heed to have a backup reason why your client should win. You
need an alternative argument.

Another factor thatwill influenceyour decisionistherecognition
that you should try to directly answer al questions put to you by
the moot master. Always be prepared to make at least a reasonable
attempt to satisfy the moot master. Responding to between two and
four questions is a guide to what is reasonable. However, it cannot
be stressed enough that you need to make ajudgment call in each
caxe. Thereis no hard and fast rule that appliesto dl situations. Y ou
will make the decision based on the unique situation that you find
yourself in. Do not be daunted by this. Believe in your own ability
and back it up with good preparation.

Give some thought to prepared phrases you can employ to effec-
tively guillotine discussion on a point and move on. It is usualy
important to downplay the significance of the point in your overall
submission. For instance, if it is one alternative of many, emphasise
that fact and ask the moot master’ s permission to discuss one of the
other alternatives instead.
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Y our Honour, the point we have been discussing is only one alterna-
tive in the Applicant’s case and | do not believe the submission can
be madeany differently. | am consciousof thetime | have remaining,
and with your permission | will turn to my next submission.

Where the argument does not have an alternative or is indeed
the last of your alternatives, it is necessary to tell the moot master
that you have nothing more to say. This should be done with some
tact.

Your Honour, thisisthe highest | can state my client’s case and with
your permission | will move on.

At this point it is pertinent to note the use of the first person in
thisexample. Different forums (and indeed different moot masters)
will have different conventions governing personal attribution in
submissions, and it can be a matter of controversy. It isyour client’s
case, but they are your submissions on behalf of your client. As a
general rule, itisprobably best to avoid presenting your submissions
in the first person. What you personally think or believe is not
relevant. Remember that you are representing a client’s case, not
your own. However, circumstances in which you need to cut and
run may be an exception to that general rule. If you can cut short
the moot master’s questioning using the third person you should
probably do so. But in essence you are making apersonal pleato the
moot master to let you get on with your submission, and so using
thefirst person is often appropriate.

There may be some unpredicted questions that at first you do
not know how to answer. Despite your thorough preparation and
anticipation of possible questions, it would be foolhardy to think
that there will never be such a question. You may well be asked a
question you have never even contemplated before. A question like
this can be particularly difficult to answer because you are unlikely
to have done any preparatory work on that issue. In a real case
you would normally ask permission to take the question on notice
(thatis, answer it later) and immediately research theissue. Y ou do
not have that luxury in a moot competition, and indeed it will not
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necessarily beaffordedtoyouinreal proceedingseither. Rely onthe
techniques you employed when developing your structure to help
you through.

The most important thing is not to panic. The second most
important thing is not to look as though you are panicking. Pause,
take a breath, and take a sip of water. While you are doing this,
analyse the question in your mind in the same way you analysed
questions during practice moots. Why was it asked? What did | say
that prompted the question? Think about what stage you are at in
your submission. This should provide a strong clue to the answer.
Sometimesitisassimpleasrecognising that different people often
ask essentially the same question in different ways. The number of
questions you have analysed during preparation will probably have
adirect correlationwithyour ability to analysethisdifficult question
on the spot. If the language of the moot is not your native tongue,
this task may be additionally complicated. Do not be afraid to ask
for the question to berestated. Thishastwo benefits. First, you may
recognise the restated question as one you already know the answer
to, and second, it givesyou moretime. If after thequestion hasbeen
restated a second time you are ill no closer to understanding the
question, engage with the moot master and try to draw them into
providing an explanation of their question.

| apologise, Your Honour. So that | may respond directly to your
concern, could you elaborate further?

As adways, the method of ddlivery of questionslike thiswill influ-
ence the response you receive. Be conscious not to imply by your
manner that you think it is a slly question that does not make
sense. Appear genuinely interested and concerned to answer the
question properly. Positive body language can assist; gently nod-
ding your head while the further explanation is being provided
will give the impression you understand. The use of the first per-
son is not controversial because you are not offering an opinion or
belief.

Hopefully, by this stage you will now understand the question or
at least be sufficiently confident to respond. In the event you still
have absolutely no ideawhat you are being asked, bluff and fall back
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onto your structure. It isvery important that you never lie or make
up an authority you think will get you out of the situation. To do
so would be unethical and is undoubtedly against the spirit of the
moot. Furthermore, it isvery unlikely to advance your situation in
any way. Thereisahigh probability that you will be exposed, either
by the moot master or by your opponent. It is far better to move
around the question. Politely dismiss the moot master’s concern
as not necessary in your client’s submission, restate the signposts
relevant to that stage, and then make it clear that you are moving
on.

(After noddinggently) Yes, Your Honour, in the Applicant’s submis-
sion it is not necessary for this Honourable Court to be concerned
with that point. Nothing would turn on it. Irrespective of whether
the Court accepted or rejected any submissions the Applicant might
make on the point, the Applicant’s fundamental case would still
stand. To establish liability the Respondent would need to demon-
strate that there was a duty of care, and that it was breached. And
in the Applicant’s submission the Respondent cannot meet that
burden.

With your permission | will turn to the Applicant’s alternative
submissionthat. ..

If the moot master tries to keep you on the point you should
make use of your “cut and run” phrase (see page 65). When doing
so it may be wise to mention a concern about the remaining time.

Getting help from your team-mates

Remember that advocacy is more often than not a team activity.
In amoot there is usually at least one other person up there with
you and frequently more. The sameistruein professional practice.
Your co-counsel may well know the answer to the question you
are struggling to understand. Provided it is permitted under the
rules of the competition, do not be afraid to utilise your collective
knowledge. There are professional and amateurish ways of doing
this.
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If faced with a question you do not know the answer to, it is
perfectly acceptable to ask for a moment to confer with your co-
counsel. But doing so immediately creates an impression that you
do not know the answer, or more detrimentally that you cannot
answer. Instead develop signals you can send to your co-counsel
that you need help. These signals should be completely invisibleto
the audience. One way is to assign particular meaning to phrases
you would use generally in the course of your answer. For example,
it might be agreed that if you say, “1 am sorry, Y our Honour, could
you please repeat the question?’ you think you know the answer
and are just buying some time to formulate the reply. Whereas if
you say, “lI am sorry, Your Honour, could you please restate the
question?’ this could be a signal to your colleague that you have
no idea. All that has changed is one word. To the audience it would
mean nothing, but to your team members who know the signal it
will mean alot.

How your colleagues cometo your assistancewill vary. They may
not know the answer either, in which case you will have to imple-
ment the procedure to overcome unanswerable questions outlined
above. If your colleagues do know the answer, they may be able to
quickly dideanotetoyouwith theanswer onit, or identify apassage
you should cite from an authority. Alternatively, they may answer
the question. In a number of competitions this will be allowed, but
again there is a good and abad way of doing it. Co-counsel should
not simply jump in; rather you should refer the moot master to
them.

Your Honour, that is something my co-counsel has considered in
detail, andwithyourindulgence| ask that she beallowed to respond
to the question.

Be careful when utilising co-counsdl inthisway. It shouldbedone
sparingly, particularly if each advocate (as opposed to the team as
awhole) is being graded by the moot master. Indeed, the rules of
some competitions, such as Jessup, may preclude you from having
any discussions with co-counsel, or passing notes.
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Varying the order in your submisson

A good structure to your oral submission will allow you, the advo-
cate, to easilyjump to different pointsin the submission and address
them out of order if necessary. Naturally, changingtheorder of your
arguments in the middle of your submission is not likely to be a
decision you have voluntarily made. Rather it will have been forced
upon you by questions from the moot master.

There are two situations in which you encounter questions that
do not coincide with where you are in your submission. In the
first situation you are taken backwards, and the second takes you
forwards in your submission.

Be ready for a moot master who allows you to complete your
entire submission and then asks a question about thefirst or second
point you made.

Alternatively, if a moot master asks you a question that relates
to a matter further on in your submission go to it immediately.
Never provide answers such as “I’'m coming to that” or “1 will be
addressing that shortly”. Whileitisnot acardinal sin, itisgenerally
frowned upon both in moots and in real practice. The question
will identify an issue that is of particular concern to the moot
master. Part of your role as an advocate is to dlay any concernsthe
moot master may have, therefore it is best to address the question
immediately.

RESPONDING TO A SUBMISSION

Although a moot is not a debate, it is very important that you
respond to the submissions made by your opponent. This is often
avariablethat you will have little ability to anticipate, so you need
to prepare for and make use of those areas that are in within your
control.

One such areais theflexibility of your submission. The relative
importance of different argumentswithin your submissionwill be
affected by the submissions made by your opponent. For example,
if your opponent concedes a particular issueit is not necessary for
you to make significant submissions on it. This may give you an
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opportunity to include another argument that you had previously
discarded because of time constraints. Y ou cannot know this will
happen until it actually occurs in the moot, and so you need to be
able to adjust your structure at a moment’ s notice.

A much more difficult situation occurs when your opponent
focuses on a point you had previously thought to be weak. This
should not represent a substantive or content-based problem
because your preparation will ensure that you are familiar with
the point. However, it will impact on the structure of your submis-
sion. The emphasis of your submission must change. Be ready to
pick up aternative arguments that you had previoudy discarded,
and be prepared to drop other arguments that you wanted to
make.

o, particularly in the context of responding, the architecture of
your submission must be sound. Y ou then simply add or remove
content as appropriate. What content you should add or removeis
principally governed by the submissions made by your opponents.
It is very important, therefore, that you pay close attention while
those submissions are being made.

You must also listen carefully and closaly to the questions the
moot master is asking your opponents. We have already discussed
how questionstended to identify concernsor logical flawsin asub-
mission. Whereas during the preparation stage you analysed these
questions to improve your own case, how analyse them to help you
critique the submissions made by your opponent. This can be done
in two complementary ways. First, the substance of the questions
to your opponents will suggest areas worthy of emphasis in your
submission. Second, you can take the opportunity to involve the
moot masters by referring back to their questions during your sub-
mission. When doing this, be careful not to imply that the moot
master was actually making a point. Do not use expressions such
as, “Your Honour was correct to question...” or “Your Honour
made the point...”. Moot masters may react negatively to phrases
such as this, because they are not allowed to make a point at
this stage of the moot. You are in effect implying that the moot
masters have prejudged the merits of the case, albeit inyour favour.
Instead repeat the question, note its importance to your client, and
respond.
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During opposing counsel’s submission, Madame President asked
thequestion. .. Werespectfully submit that thisquestion does draw
attention to what the Respondent saysisafatal flaw in the Applicant’s
case. In answering Madame President’s question the Counsel for the
Applicant suggested . . . The evidence simply cannot sustain such an
argument.

Short passages like this are very easy to incorporate into awell-
structured argument, because they do not change the underlying
architecture of the submission at al. Responding in this way will
earn the respect of the moot masters because it demonstrates that
you know your case, you were listening to the opposition, and you
are keen to engage with the moot masters on mattersthat areimpor-
tant to them.

PRESENTING AN ORAL SUBMISSION

Not surprisingly there are considerable similarities between the
advice offered for presentation of oral submissions and the advice
offered for composing written documents. One very important
common piece of advice is the value of developing an awareness
of your environment. Just as different competitions call for differ-
ent styles of written document, there will be stylistic differencesin
the oral presentation. For example, in courts you are expected to
stand, whereasin arbitrationsyou would normally sit. In acourt you
refer to thejudgeswith phrases such as “Y our Honour” and “Y our
Worship”, whereas in an arbitration you might address “Madam
Arbitrator”.

Thepeculiaritiesof each competition should beinvestigated very
early in your preparation. You do not want to get into the habit of
referring to your moot master in an incorrect manner. This book
cannot list the stylistic requirements of every competition — there
are simply too many differences intoo many competitions. The task
will be easy for you because you can research the requirements of
the particular competition you are participatingin!

Instead, we will be focusing on presentation issues that will be
relevant to any form of oral advocacy. Indeed, much of the advice
provided will be relevant to public speaking of any kind.
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We have already discussed the importance of meeting audience
expectations in the context of argument selection, but it is equally
relevant to presentation. From the very moment you arrive at a
moot, the moot master will have expectations asto how you should
conduct yourself. Those expectations can probably be summed up
in oneword: “professional”. To ensure that you appear as profes-
sional as possible, think about what it means to be professional in
all aspects of your moot appearance. Many of the topics discussed
below have an impact on how professional you appear.

Preparation

We have discussed the importance of preparation many times.
Whether you are competing in a prestigious international moot
competition, or a smal moot competition run by your law stu-
dents society, you should aways be prepared to the best of your
ability. Moot masters, whoever they may be, will aways be influ-
enced by how important the moot competition is to you. If you
turn up unprepared it suggests you are not realy concerned with
the outcome, and this will reflect unfavourably upon you in any
moot master’s eyes.

Physical appearance

How you dress can affect your presentation and the impression
you leave upon the audience. Although in some parts of the world
we are starting to see a relaxation in dress codes, there is ill an
almost universal presumption that professionals will wear suits.
Furthermore, what might be acceptable in some cultures may not
be acceptable in others.

It is dways better to err on the side of caution and adopt the
more conservative approach. By way of demonstration, consider
the following events that occurred in a real moot. It was an un-
seasonably warm day, and as the moot was being conducted during
a university break, the pre-programmed air-conditioning was not
working. Because the door was closed, the room became stuffy
and quite uncomfortable for everyone inside it, particularly the
advocates. Therewere three moot masters: two from civil lawjuris-
dictions and one from a common law jurisdiction. The common
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law moot master invited the advocates to take off their suit jack-
ets. One team did; the other did not. The team that had taken
off their jackets became increasingly dishevelled over the course
of the moot: ties were loosened dlightly, top buttons were undone,
shirts revealed dark patches of sweat. They looked as though they
were redlly struggling. In contrast, the team that kept their jack-
ets on maintained a very professional image, notwithstanding the
fact that they too were redly struggling. At the end of the moot,
the contrast in physical appearance between the two teams was so
extraordinary that one of the civil law moot masters was moved to
comment on it. After explaining that it would not affect his scoring
on this occasion, the moot master went on to say that in his view
removing suit jackets was tactically wrong and even disrespectful,
notwithstanding the invitation from one of the moot masters to
do so.

How you dress can a so have amore subtle effect on your perfor-
mance. Do not underestimate the influence of your dress on your
psychologica approach to the moot. We naturally distinguish the
importance of an occason by the clothes we wear. Just as other
peoplewill draw conclusions from your appearance, so will you. If
you have gone to the trouble of having a haircut, wearing a nicely
ironed shirt, putting on make-up or doing whatever it isyou do to
look good, you will feel good as well. If you feel good you will be
confident, and confidenceis avery appealing attribute.

Time keeping

One of the strongest indications that advocates are in control is
when they are acutely aware of the time their submission is taking.
Timekeepingisessential.

If the rules permit, this may be done by your co-counsel. For
example, you may have a small piece of paper with various time
intervals noted on it. When you only have 10 minutes|eft your co-
counsel very quietly and inconspicuously crosses off the number
10. It is necessary to emphasise that this should be done without
attracting any attention; kicking your colleague under thetable is
not advisablel

In competitions where counsel are not permitted to communi-
cate with each other during asubmission, thetask isalittle harder
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because you will need to do it yourself. In these circumstancesit is
important you have your own timing device; do not assume there
will be a clock visible somewhere in the moot court. Be careful
though that your timing device is not going to make any noise. For
example, a countdown timer sounding at the end of 20 minutesis
going to look very unprofessional, and will draw the attention of
your moot masters to the fact that you are out of time.

Time keeping is a virtue that can lead to a vice: people often
start to speak more quickly when they think they are running short
of time. Resist this temptation. Instead, if necessary, make time in
your submission by dropping one or two of your weaker aternative
arguments. All of this can be pre-planned.

If you have 20 minutes in which to make your submission and
you are expecting questions, do not plan to deliver a 20-minute
submission. From your practice moots you will have a reasonable
idea of how much time questions occupy. It is probably reason-
able to assume that uninterrupted your submission would only last
between 11 and 13 minutes. This is not very long, and therefore
argument selection isvery important. It is dso another reason why
there needsto beflexibility in the structure of your submission. Just
as you may need to discard an alternative argument, you may wish
to add one if you find that time is available. Well before you even
enter the moot court, you should have decided that if you have not
reached a particular point in your submission by the 10-minute
mark, you will drop aternative C, for example. Preparing for situ-
ations like this will ensure that you remain in control. You are less
likely to rush or to become overly stressed or worried, all of which
would be reflected outwardly in your presentation. Rather, you will
know what to do for every eventuality and how to do it.

Opening formalities
The opening formalities begin with the announcement of your
appearance, and encompass everythingyou do (or should do) from
the moment the moot officially begins to the point when you actu-
dly begin your submission.

The very first formality you should be aware of is whether you
should stand when the moot master enters the room. This may



Oral submissions 75

well depend on the type of moot you are participating in, and you
should find out in advance what is required for your particular
moot. However, as a general rule it is aways polite to stand when
you are being introduced to someone. It demonstrates respect.

Following the arrival of the moot master, there will usually be
arequest for appearances. The procedure for this may aso differ
depending on the forum. Some forums will have appearance dips
that advocates will complete prior to the arrival of the moot mas-
ter. In these competitions the moot master may well refer to each
advocate by name and ask them to confirm that they appear for a
particular side. On other occasions you will be expected to verbally
announce your appearance. There will be particular customs you
should adopt, depending on the forum.

May it please the Court, my name is Smith, initial J, and | appear
for the Applicant in this matter.

Alternatively it might be appropriate to say:

Thank you, Mr President My name is John Smith and | appear on
behalf of the Applicant.

Y ou will need to research what is appropriate for your particular
competition.

Y ou need to know who will be announcing appearances. If there
aretwo of you, does the first speaker introduce both, or do you take
turns? It may be a personal decision rather than one that needs to
comply with any particular custom. Either way, make sure you and
your partner know what is going to happen. You will not make a
good start if you and another team member inadvertently speak at
the sametime.

There are several arguments in favour of each speaker introduc-
ing themselves. First, there will not be any concern about mispro-
nouncing a name; and second it cannot be seen as being politically
incorrect. The latter of these concerns rarely surfaces, but it is bet-
ter to avoid even the dim possibility. Somewhat surprisingly it is
not uncommon to see counsel stumble over the pronunciation of a
colleague’' s name.
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All appearances should be announced at the beginning of the
moot. Thisisimportant in areal dispute because it servesto iden-
tify the advocates appearing. In the absence of an announcement,
anyone might be sitting at the Bar table. M oot masters need to know
who iswho, and in what order they will be appearing. In competi-
tionswheremoot mastersallocate scoresto individual s, identifying
eachpersonisanecessity. To assist inthis identificationprocess(and
in the absence of appearance dips) some advocates will present the
moot master with business cards, or have small name plates at
the front of their desk. These can certainly be of great benefit to
the moot master, but you need to decide whether they are appro-
priate for your competition.

Following appearances, the first speaker will normally address
the moot master. Irrespective of who the first speaker is, it is usually
appropriate to ask the moot masters whether they would like a brief
summary of thefacts. Intheevent thisoffer isaccepted, you should
have prepared avery concise and non-biased summary. Thisis not
the time to use emotive language or to denigrate your opponent’s
case. Simply gtate the important facts leading up to the dispute and
identify the issues for determination. Be aware that the statement
of facts will be consuming your submission time so make sureyou
arebrief.

The final opening formality you may or may not address before
your submission is to ask whether full citations are required. Some
advocatespreferto givethefirstfull citation and then ask if they may
be subsequently dispensed with. Thereisno ideal way of doing this,
and the approach you choose will vary according to your impres-
sions of the moot masters. It is important though, if you are the
opposition counsel, not to assume the same courtesy will be auto-
matically extended. You should clarify at the beginning of your
submission whether the citations are required. Citations are often
not required when they appear elsewhere, for example, in your
written submissions. If this is the first reference ever, you should
aways offer the full citation. Most moot masters will accede to a
request to dispense with citations because they appreciate that it is
simply time-consuming in the context of a moot. Asking the ques-
tion aways indicates to the moot master that you are prepared to
provide the citation if required. This is probably not a situation in
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which you want to call the moot master’ sbluff asit may reflect very
poorly on your preparation.

Using case materials

Your familiarity with the facts and materials of the case, and the
degree to which you utilise them, will provide a strong indication
of your control of your oral submission.

The facts of the problem play a very significant role in your
submission. The first thing most audiences want to know is what
happened. There is a certain logic to this. It would seem odd to
look at the consequences of an action without first identifying the
action itself. This means that you should state any relevant facts
first, then the law, then the consequences of applying the law to the
facts. It should be a familiar sequence to you as it is a frequently
recommended method employed in legal exams.

To be able to do thiswell you need to develop an instantaneous
recollection of the facts of the problem. Some people have what
is commonly called a photographic memory. For those lucky few,
remembering small details comes quickly and eadily. If you are not
one of those peopl e, there are techniquesyou can employ to improve
your abilities.

Employing flash cards

One of the smplest ways to become familiar with case materials
is to use flash cards. Flash cards are small palm-sized cards that
have information on both sides. They can be used as a learning
aid for many different tasks, such aslearning foreignlanguagesand
mathematical tables.

Inpreparing for amoot, you might put adateon onesideofa flash
card and then anything significant about that date on the reverse
side. Once you have a complete set of dates you can ask anyone to
test your knowledge. This will probably be a team member but it
could just as easily be afriend or family member. Indeed it is not
even necessary to have someone el setest you; you can do it yourself.
If afriend iswilling to help, have your friend randomly pick up a
card and say the date. Y ou need to list everything significant about
that date as quickly as possible. The exercise can be reversed as
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well. Your friend says asignificant event and you need to statethe
date. The more often you work with theflash cards the quicker you
will become. Eventually you will reach the stage where the response
instantly comes to you.

With a couple of minor additions, you can use these flash cards
to improveyour familiarity with the case materialsaswell. Include
information such as page references, exhibit numbersor clarifica-
tions numbers. The effort you put into familiarising yourself care-
fully with the material will bejustified the moment the moot master
asksyou, “And where do we find that?’ Imagine how impressive it
will look and how good you will feel if you can respond with-
out pausing or breaking eye contact, “That is on page 6 of the
Compromis, Your Honour.” An intimate knowledge of the facts
and materials adso alows you to spot and politely expose any
inaccuraciesin your opponent’s case. L earning the casethis closaly
may take some time but it is well worth the effort.

Using a casebook

Case materialsencompass not only the of ficial documentation pro-
vided by the competition, but any documentation used in the moot.
Any written documentation you have supplied, such as an outline
of submissions or casebook, is part of the case materials. It isvery
important that you also familiarise yourself with these documents
and practiseworking with them effectively. The most significant of
these is the casebook.

A casebook, as we have already noted, is a collection of dl of
the cases and authorities you intend to rely upon in your submis-
sions. Frequently it will be necessary and appropriate to refer the
Mmoot mastersto aparticular passage in ajudgment, or to particular
remarks made by alegal commentator. When you do this, have the
exact reference ready to offer the moot master. Make it very easy
for the moot master to find what you are looking at. Once you have
identifiedthereference, wait amoment and make surethat the moot
master has found the spot before proceeding with your submission.
There is no need to wait until you receive an indication from the
moot master to proceed, although this will usually be forthcom-
ing as soon as the master has found the appropriate passage. It is
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sufficient to pause for a few seconds and then keep going. Keep
watching the moot master asyou are speaking to ascertain whether
the master isin fact listening to your submission or isfidgetingwith
the materials. If that appearsto be the case, it is not inappropriate
to ask whether the moot master has found the passage.

If you are competing in amoot competition that does not require
a casebook, do not assume that this advice is irrelevant to you.
Simply becauseyou are not providing acopy of theactual material in
the moot does not mean that you should not give specific references.
Whenever you citeany authority, have apage or paragraph reference
at the ready. It islesslikely that you need to include this as part of
your submission, but if asked by the moot master for the reference,
you need to have it.

Using materials appropriately

Thefina issue regarding case materials is how to use them appro-
priately. It is not necessary to refer to the materials every time you
state afact or make a point. The purpose of authority isto buttress
your submission, and to highlight the relevance of what you are
saying. When you do quote a passage from a case, a statute or com-
mentary, make sure that you are not quoting it out of context. For
example, an article in a convention may have multiple sub-articles,
and you might be tempted to only read the sub-article that appears
to support your case. That sub-article considered on its own might
leave avery different impression than it would if discussed in its
wider context. Moot masters are likely to notice this, and if they
do not, you can be amost certain your opposition will. Once dis-
covered, thiswill reflect badly on your submissions, as at one level
it suggests an intention to mislead the moot master. It is perfectly
acceptable for you to draw the moot master’ s attention to an impor-
tant phrase or sub-article, but do this through emphasis. Use your
voice to emphasi se a passage, but keep the correct context.

Voice and delivery

Your voice is one of the most extraordinary and powerful tools
at your disposa. All of our voices are different. Some are natu-
rally melodic and calming, others demand attention, afew have an
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undefinableyet distinct quality, and some are abit thin or scratchy.
Irrespective of how your voice might be described, we all have an
ability to use our voices. Y ou can be demure or forceful, inquisitive
or authoritative, caring or dispassionate. You can convey al this
simply by saying the same words in different ways. It would be a
terrible shame to waste this tool — but waste it many do.

Often those judging your practice moots will be able to tell you
whether or not you are taking full advantage of your voice. How-
ever, you can work on this by yourself as well. Get a recording
device and record yourself. If you have never heard a recording
of yourself before, be prepared for a shock. Y our voice will sound
very different, possibly even unrecognisable! When you listen to a
recording of yourself you are hearing your voice the way everyone
else does. The physiological reasons why we hear ourselves differ-
ently are not important, but it is worthwhile being aware of the
phenomenon.

M oder ateyour tone, pitch and accent

Once you have recovered from the shock, listen critically to your
performance. In particular, focus on your intonation—thetone and
pitch of your voice. Speaking in a monotone should be avoided.
Even though the subject matter may be extremely interesting, if the
presentation is delivered in a monotonous fashion it will amost
invariably be labelled by the audience as boring. Make sure you
vary your tone appropriately throughout your submission.

It is possible to vary tone inappropriately, and this will simply
serve to confuse your audience. Your audience needs to under-
stand the significance of the various tones you adopt. To be able
to do this, there needs to be a consistency in your use of tone, and
each change must have a particular implication. There are common
conventions about what changes of tone mean in every language;
they are not arbitrarily decided upon by an individual speaker. For
example, in English we naturaly tend to finish questions on a
higher pitch.

Different languages use pitch andtonesin different ways. Thisis
evident simply from the fact that we have different accents. Accents
are an important consideration, particularly for native speakers of
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the language. The fact that you can speak English perfectly will be
of little value if your accent prevents you from being understood.
Ideally you should aim to have your accent sound as neutral as
possible. This can, in part, be achieved by simply making sure you
enunciate every word and round your vowels.

The issue of accents is not something that should alarm or con-
cern non-native speakers. Indeed we should have nothing but sup-
port, praise and admiration for participants who can moot in a
second language. However, to completely ignore the fact that there
will be some language difficulties for non-native speakers would
be dlly. In most moot competitions, judges will be specifically
instructed not to allow their scoring to beinfluenced by difficulties
of thiskind. The easiest way to avoid any kind of language difficulty
isto keep your sentences short and simple. Thisis good advice that
appliesto everyone.

Speak dowly

Concentrate on speaking dowly. It is almost impossible to speak
too dowly. Thiswill have two natural consequences. First, you will
automatically begin to fully pronounce each word, which will help
you speak clearly. Second, it will give your audience an opportunity
to hear and comprehend each word. If you speak too quickly, your
audience will hear a string of meaningless sounds. Learning to do
thisisnot aseasy asit may seem, and will requirepractice. Y ou have
to battle against the normal impulseto rushin circumstanceswhere
you have alot to say and very littletime to say it in.

M oder atethevolume

You should aso be very conscious of whether you are speaking
loudly or quietly. Just as people find it difficult to believe they are
speaking too quickly, many peopl e seem surprised by the suggestion
that they naturally speak too softly. Y our voice shouldfill the room
to ensure that everyone, especialy the moot masters, can hear you
eadly. Be careful not to yedl, but err on the side of being slightly
louder than you think you need to be, and thiswill ensurethat your
voicewill carry to everyone in the room.
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Body language

The way you use your body as you ddliver your submission can
speak volumes to your audience. Often subconsciously our body
language can reveal our true feelings. Sometimes we can control
these reactions and on other occasions we cannot. For example,
some people blush when they are nervous. Then when they sense
that they areblushing they get even more nervous and embarrassed.
Thecureistotry to beless nervousand certainly not be embarrassed
if you start to blush. Admittedly, thisis much easier said than done,
but it is true that solid preparation and earned self-confidence do
wonders to combat nervousness.

Never fidget

Nervousness can cause some people to fidget during their presen-
tations, for example, clicking pens or tapping their fingers or feet.
A habit of this kind has severa disadvantages. It undermines the
confident appearance you are trying to present, and it distracts the
attention of your moot masters from what you are saying.
Precisely how you cure fidgeting will depend on your environ-
ment. If you are standing at alectern you may be able to discreetly
hold the lectern, to stop yourself tapping your fingers. If possible,
this should not be seen by the moot master. Instead all the moot
master should seeisan advocate standing upright and paying atten-
tion to the task. Y our hands are firmly holding the lectern so asto
not revea your state of anxiety. Alternatively, if you are sitting at a
table, sit at the front of your seat, join your hands together and place
them on the edge of the table. Concentrate on feeling the table just
below the base of your little fingers. Sitting in this fashion alows
you to push againgt the table as firmly as you like and it will not
be noticed by the moot master. Furthermore, exerting pressure on
that part of your hand will make it harder to wiggle your fingers.

Make use of gestures and posture

Once you have mastered your body language sufficiently so that it
will not detract from your submission, begin experimenting with
ways of using it to your advantage. Hand movements can be very
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effectivewhen adding emphasi s, ascantaking of f glasses. Givesome
thought to how you use your body. What hand movements do you
use subconscioudy at the moment? How can you utilise them to
improve your delivery? Get feedback from your coach and team
members about your gestures. Y our gestures should add emphasis
to what you are saying and create a favourable impression. They
should never be distracting or overdone.

Hands are only one part of our body though, and how we carry
oursdlves is dso very important. You need to have good posture.
Make sure you are standing upright and are not stooped over. If
you are sitting down, do not relax back into the chair. Put both feet
firmly onthe ground and sit up straight. Thisismost easily achieved
by sitting at the front of your chair.

Pay attention

It standsto reason that if body languageisaform of communication,
then we are in fact communicating al the time. Just because you
are not actualy saying anything to the moot masters at a particular
moment, you will still be conveying a message to them. The lesson
hereisthat you must pay attention during the whole moot. Do not
start looking out the window or back over your shoulder to the
audience when your co-counsel is speaking. This can have avery
negative impact on the impression created by your co-counsel’s
submission. If you do not think it is worth listening to, why should
the moot master?

When the opposition are delivering their submission you must
aso pay attention. The message you send by not paying attention
during your opponent’s submission is not that the submission is
not important, but rather that you are rude.

Maintaining a proper posturewill in fact help you pay attention.
This can be very important if amoot master turns around and asks
you an unexpected question.

Speakingfrom notes

The use of notes during a presentation is a hotly debated topic.
Should you script your presentation and rote learn it? Should you
have a complete copy in front of you when presenting, or should
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you just have alist of key points? Thebest advice isto do what suits
you.

Using acomplete script

Many people will tell you not to script your presentation and cer-
tainly not to have it written word for word in front of you. This
advice is misguided to the extent that it will force some people well
outside their comfort zone, which will be detrimental to their over-
dl performance. Remember, maintaining a relaxed, measured and
confident approach isthe most important goal. I1fhaving a complete
script works for you then do it. The question then becomes how do
you know if it isworking?

The two most common criticisms of the use of scripts are that
people tend to read and that they then lack flexibility. In a moot
it is very important not to read. You need to be looking up at the
moot masters and talking directly to them. It isvirtually impossible
to engage with someone if you are not looking at them. Reading
also tends to impact on your tone. It is much easier to dip into a
monotone if you are reading. It will aso affect your volume. Our
mouths point in the same direction as our eyes, therefore when
reading out aloud we are quite literally speaking down to the paper,
and not projecting our voices. In short, reading will detract from
your submission and should be avoided as much as possible.

People who read will aso tend to stick to their script. This affects
their ability to answer questions. The need for flexibility was briefly
discussed under the heading “ V arying the order in your submission”
(seepage 69), and it isan equally relevant consideration at this stage.
Moot masters will move you around your presentation, possibly at
the most inconvenient stages. If you are relying on reading your
submission, you will need to be able to sort through your notes
instantaneously. This can bedifficult for you and distracting for the
moot master.

You need to establish what is right for you during your prac-
tice moots. Try different approaches and see how they work. Think
about the environment you will be in when delivering your sub-
mission. If you are sitting or standing at a chest-high lectern, the
actual act of turning a page will occur very close to your face and
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certainly within the field of vision of the moot master. Any move-
ment like this can be distracting, particularly if it isaccompanied by
the creaking of an exercisebook. Instead, you could try using sheets
of paper that are not bound, as they can be did from one side of the
lectern to the other in a very subtle movement. The danger is, of
course, that your pages may end up in the wrong order, therefore
it is important to use clearly visible page numbers. It would also
be sensible to check that al your pages are present and in the right
order just before beginning your presentation.

For those of you who feel most comfortable with a complete
script in front of you, develop techniques that will minimise the
negative impression that can be created by reading. Y ou need to be
able to move very easily between your notes and the moot master.
As a consequence, you cannot be wasting time trying to find the
passage you were up to on the page just before you looked away.
Keep your pages clear and uncluttered. Make sure your submission
isprinted in alarge, easy-to-read font with a double space between
each line. This document needs to be functional and versatile; it
does not need to win design awards!

Using summarised notes

If you decide that you are going to use notes, practise using them
and think about how they should be designed for maximum effec-
tiveness. For example, it may be advisable not to bind your notes in
any way. This means you should not use an exercise book, or staple
your notes together. This will allow you greater flexibility to vary
the order of your presentation in response to questions from the
moot master, as we have already discussed.

Notes can beavery effective and useful tool when used well. Y ou
need to give some thought to how your notes can best be designed
to suit your requirements. It was suggested earlier that rather than
speed up whenyou are running out of timeit is far better to discard
arguments. To bein aposition to do this, you need to have prioritised
your arguments. Which argumentsare essential, which aredesirable
and which are dispensable, but would still be included in an ideda
presentation? How you have designed your notes can greatly assist
you in this process.
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Divide a single sheet of paper into three columns. In the first
column list al of the essential arguments. These are the arguments
you believe you must present in your submission. In the second
column list al the arguments that you consider would be desir-
able to include. Findly, in the last column list the less impor-
tant arguments that you would still like to include in an ideal
presentation. During your presentation, work your way through
these lists. Be aware though that the priority of some arguments
may change based on your opponent’ s submissions. Asyour oppo-
nents make the corresponding argument, tick it off your list. Now
if you face any time pressures during your submission you will
know which arguments you must raise, and which ones you can
abandon.

When designing your notes, you need to consider whether you
intend to write extra notes during the moot. If so, you will need to
make sure there isroom for you to do thisin your notes, whether it
issimply inthe margin or in adesignated place. Becauseyou will be
familiar with the arguments for both sdes, you may have developed
alist of common rebuttal points, and you may want to add to the
list as the moot progresses if new arguments occur to you. If you
do develop such alist, be sureto use it wisely and not inadvertently
misuse the rebuttal procedure. Rebuttal is discussed in detail on
pages 90-1.

Using noteswell

When using notes, whether it is a full script or dot points, the key
is to know how to use those notes. Notes should never contain
substantive issues to be researched on the spot. They are really only
there as a security blanket, to reassureyou. The sameistrue of open
book law exams. Y ou do not have thetime to research in the middle
of the exam, and neither do you in a moot. Never assume you will
find the answer to a question in your notes. The notes may point
you in the right direction, but the answer always comes from what
you already know.

If the rules of your moot permit, you can also use notes to com-
municate with your team-mates. Typically these are used for time
management or when responding, whether as an advocate for the
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party defending the claim or for the party bringing the clam in
rebuttal .

Building rapport with the moot master

Peoplewho arenaturally charismatic and charming seemto effort-
lessly command attention when they walk into aroom. They have
vibrant personalities and can socialise easily. They have a pres-
ence, and always seem to impress an audience. These people can
be extremely intimidating to those who do not see the same char-
acterigtics in themselves.

It is often the case that how we see ourselves is very different
from the way others see us. Many of us tend to assume the worst.
This is particularly true of people in stressful situations. Imagine
you walk into amoot court and glance at the moot master. At that
precise moment the moot master appears to sneer at you. What do
you think? Do you assume you are aready off to a bad start and
basically give up without having said aword? Thereal reason for the
moot master’s apparent sneer might have nothing to do with you
whatsoever. It may have been the onset of a sneeze, for instance.

The attractive and endearing people you may feel intimidated by
aretheoneswho havel earnt to overcometheir negative assumptions
about how others perceive them. These people are generally very
comfortable with who they are, and their charisma comes from
confidence and self-belief. Everyone can devel op self-confidence,
and you can too. Confidence in your abilities will be invaluable in
helping you build a good rapport with the moot master.

To develop rapport with someone, you must engage with them.
The tips on presentation that we have discussed so far play an
important role in that engagement. Knowing that you are prepared
will giveyou confidence. Y our physical appearance, voice and body
language will all show respect. Good time keeping demonstrates
that you are in control of your presentation. Finally, and arguably
most importantly, your use of the case materialsand your notes will
involve the moot master. Y ou should aim to create a dialogue with
the moot master, during which you maintain eye contract. Eye con-
tact is important because it subconsciously suggests you are both
honest and earnest.
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An oral submission, likeajob interview, isbest whenitisadia-
logue. How that dial ogue progresseswill, to alarge extent, depend
on your attitude. Be yourself and let your own personality shine
throughyour submission, just asyouwouldin ajob interview. Some
peopletry to act their way through as if they were performerson a
theatrical stage. Actinginvariably involves pretendingthat you are
someoneyou are not. It can be quite difficult to build rapport if you
are acting. There is nothing to endear you to the moot master since
by its very nature acting implies something false. When we watch
actors on the stage or screen we suspend our disbelief because we
aready know and understand that it is a contrived scenario. There
is no such understanding in a moot competition. It is certainly a
contrived sat of facts, but your performance should be a genuine
one. Ifyou are yourself and sincerely want to engage with the moot
master, you will succeed. The shy and timid but very well prepared
advocatewill ultimately be much more engaging than aloud, brash,
character actor.

Multiple moot masters

Convincing one person canberelatively easy. If you have threemoot
masters, you may think that your task will be three times harder.
Thisis not necessarily the case, although thereisno doubt that itis
harder to some degree. Fortunately, it ispossibleto overcome many
of these difficultieswith practice.

The most difficult aspect of appearing before multiple moot
masters is establishing a rapport with al of them simultaneously.
It is physically impossible to make eye contact with more than one
person at atime, so you will need to divide your attention between
each of the moot masters. This can be particularly difficult when
one of the moot masters does not appear to be making any attempt
to engage with you. For example, where only two of the three moot
masters are asking questions, itisvery easy to ignorethethird. But
you would do so at your peril. This moot master needs to receive an
equal share of your attention because each moot master hasthe same
capacity to award points and is therefore equally important to you.

If your competition has multiple moot masters, your practice
moots should have the same number. Get used to shifting your
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attention between each moot master, especially those who do not
seem to be paying attention. It isan unfortunate and unfair reality
that the moot master who does not pay attention will be the one
who complains that you have failed to engage them.

If you find that you are having some difficulty attracting the
attention of a moot master simply by looking at them, there are a
number of techniques you can use to politely demand their atten-
tion. First, aswe have already discussed, you need to makethe most
of your voice and body language. Ifthisisnot enough, you canincor-
porate a direct reference to the moot master into your presentation
by referring to them by their title or name.

Referring directly to a moot master must be done with care.
The easiest method is to refer to a question that the moot master
asked earlier in the moot. A more contentious method is to use
information about the moot master that you know from outside
the confines of the hearing that you are presently participating in.
For example, you may know that the moot master comes from a
civil or common law background. Or you may somehow draw upon
ajournal article or case decision that the particular moot master has
written. If you are able to research your moot masters, you should
do so0. You may never use the information you find, but it is there
inyour arsenal if necessary.

The other information you should seek is the persona style of
each of the moot masters. Are they the kind who will pester you
with questions? Are they the kind who will want to hear more
about the facts or the law? Arethey likely to focus on one particular
issue?Having al of thisinformationwill help you preparefor your
presentation. At the very least it will give you an idea of what to
expect, which isparticularly important if you are appearing before
amoot master with an aggressive style.

Know how the moot isto be run

Therearemany procedural mattersthatyouneedtobefamiliar with
so that there are no unpleasant surprises during the moot. Some of
these may change from moot to moot, and even within the same
competition, soitisimportant to practisefor al eventualities. We
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have already discussed time keeping (see pages 73-4), but there are
many other aspects to consider.

Orde of submissons

Advocates are frequently taken by surprise when the moot master
changes the order of submissions. For example, the Respondent
may have challenged the jurisdiction of the court. In this situation
it would not be unreasonabl e if the Respondent was asked to make
its submission on that issue first. Suddenly the Respondent is not
responding any more but presenting an affirmative case. It is aso
important to remember that the first speaker should aways offer
a summary of the facts, and this means it may be the Respondent
who has to present this summary.

Rebuttal

The availability of rebuttal will vary from moot to moot. If you
are representing the party bringing the case, aways request aright
of rebuttal. This is not to say you will always exercise that right,
but have it up your deeve if it is granted. If possible confer with
your opposition before the moot begins and agree on how you
would jointly like the moot to be run. The moot masters may ask
whether there has been any agreement on these issues, or they may
simply begin the moot. In either case the first advocate, whichever
side the advocate represents, should clarify the procedure with the
moot master —in particular the time available to each advocate, the
order of arguments and the right of rebuttal (and occasionally sur-
rebuttal). This can be done very politely by indicating that there
were discussions between counsel before proceedings began and
that you are jointly proposing a particular procedure to the moot
master. The moot master may acquiesce or alow some matters like
rebuttal. Ultimately it remains in the moot masters’ hands and you
can only ask.

Even if you have the right of rebuttal, you may not alwayswish to
exercise it. Knowing when to rebut and when not to will come from
an understanding of the purpose of rebuttal. Rebuttal does not exist
so that you get the last chance to restate your case. On the contrary,
rebuttal should not involve arestatement of the case at all. Rebuttal
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should be used sparingly and pointedly only to address new points
raised by your opposition in the course of their submission. Thisis
why itisparticularly important for partiesbringing acaseto reserve
the right.

Imagine you are the Applicant. Having run short of time you
decided not to present one of your alternatives. During the Respon-
dent’s submission the aternative was raised with apparent accep-
tanceby the moot master. Thisiswhenyou useyour rebuttal. But do
not launch into your entire presentation on the point. Simply single
out the fatal flaw without going further. It is the perfect example
of when less is more. Sadly misuse and even abuse of the right of
rebuttal has become the norm. The positive consequence though
is that the proper use of rebuttal is striking and usually rewarded.
When asked if you have any rebuttal, do not be afraid to say that
you do not.

No, the Applicant believesit has already answered all of the Respon-
dent’s submissions.

If you do have rebuttal, state the number of rebuttal points you
will be making.

Thank you, the Applicant has four points to make in rebuttal.

Limit yourself to the four, or at the very most five, strongest
points. Doing so will suggest you appreciate that a rebuttal must
be focused. You are likely to have five minutes at most, and at one
issue per minute you may aready be speaking too quickly.

There is onefinal point to make about rebuttal. Advocates who
have not paid attention to their opponent’ s submission will not be
able to rebut effectively. If after your submission you were com-
pletely preoccupied withwhat youwere going to have for lunch, do
not even try arebuttal. Y ou may have gleaned the general theme of
your opponent’s submission, but you will have no appreciation of
the specificities, and it is the specificities that you should rebut on.
So in addition to looking like you are paying attention, make sure
that you actually do.
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Dealing with mistakes

Good preparation is preparation that prepares you for every con-
tingency. However unlikely you may wish it to be, it ispossible that
you will make amistake. In amoot, and often in real life, that fact
that you have made a mistake is not as relevant as how you deal
with it.

Sadly, ignoring a mistake will not make it go away. If you have
made a mistake do not be frightened to correct it. It is far better to
acknowledge that you “spoke in error” and to correct any misun-
derstanding that the moot master may have, than to simply push
on. However, do not be too quick to assume that it is you who has
indeed made an error, particularly if the moot master has suggested
that one of your well-researched arguments is wrong. Remember
that you will know much more about the problem than your moot
master because of your extensive and detailed research on the topic.
Have confidence in yourself and your submissions. Restate your
proposition and clarify with the moot master precisely why they
believe thereis an error. If it is there, acknowledge it, downplay its
significance to your overal submission and move on. If the moot
master is wrong, take a moment to re-explain your point, specifi-
caly identifying why you are not in error and move on. When doing
so you should not attribute the confusion to anyone.

Y our Worship, perhaps | could rephrase this point...

Irrespective of who is actually in error, the crucial point is to
proceed with your submission. Battle on. Do not lose confidence or
be too embarrassed to proceed. Standing dumbstruck, not knowing
what to do next, will have amuch greater impact on the moot master
than merely acknowledging a mistake.

CONTINUE THE TEAM WORK

The importance of teamwork has been repeatedly emphasised
throughout this book. Although a team may only comprise two
people, it is till ateam.
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Often you will find you most need your team-mates during your
moot and immediately afterwards. If the rules permit, your team-
mates can assist you when you are actually presenting. They can
find references for you, pass you documents, keep time, and per-
haps even assist with the answer to a question. All of these things
have been canvassed in other sections of the book. However, some-
thing we have not yet discussed is how team-mates can assist after
a presentation.

Watching ateam-mate (or astudent if you arethe coach) present-
ing a submission can be extremely difficult. Because you have gone
through the same or similar preparation, you will naturally think
of answers to the questions being asked. Often you will think these
answers are better than the ones your team-mate ultimately gives.
Y ou will be sitting in the audience thinking, “Y ou know this... no,
no, that’s not right!” The problem is often exacerbated if there has
been competition for the advocate's position. |rrespective of your
personal feelings you must remember that you are part of a team,
and you should only do what is right for the team. There is no cer-
tainty that if you had been speaking you would have answered the
question any differently. The answer that pops into your head while
sitting in the audience occurs to you in entirely different circum-
stances. You are not under the same pressure as your team-mate
who is presenting and is the focus of everyone's attention. It is
impossible to know how you would respond if you faced the same
question under similar pressure and attention.

Accordingly, you should never criticiseyour team-mat€e’ s perfor-
mance. Attacking your team-matesor denigratingtheir effortinany
way, whether directly to them or to other team-mates, will only serve
to lessen everyone's performance. Instead work with your team-
mates in a positive fashion. Make sure that any feedback you have
is congtructive, and expressed in such a way that does not suggest
tault. Confidenceisking, and negative comments from team mates
can often be very damaging.



