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The Problem of Forced Marriages

The Recommendations of the Centre for Child and Family Law Reform

The need to examine the problems for children and families generated by forced
marriages was identified by our committee at about the time that the report "A
Choice by Right", the Government Working Party paper, was announced. That
report and a body of informed commentary on it have been considered by us. We
have been invited in particular to consider whether there are any legislative
measures which might be taken to reinforce the acknowledged desire of

Government and public opinion to achieve an end to the abhorrent practice of

forced marriages.

No purpose will be served by repeating material set out elsewhere and, in particuiar,
in "A Choice by Right", but it is appropriate for us to say something about what

underpins our recommendations.

We start with the proposition that forced marriages are a serious interference with
the Human Rights of those forced into marriages "without their free and full
consent". (Universal Declaration of Human Rights, Article 16(2)) . We recognise the

important distinction between forced marriages and arranged marriages, which are,

by their nature, consensual.

There are a myriad of circumstances in which a marriage can be fprcéd, ranging
from emotional, financial and intellectual pressure to kidnapping and threatening to
kill. We are firmly of the view that in the majority of cases the approach of the
Working Group was correct and that education and support for those, especially
children, involved, is the most appropriate way forward. In that respect we have
one suggestion to make, which can be achieved by secondary legislation, and which
we consider would have an impact, not only in real, practical terms, but aiso as a

way of sending a message that such practices are unacceptable and that there are




escape routes available to those potentially involved in a forced marriage. We will

revert to this suggestion later, although we consider it of equal importance.

The Criminal Law V
We noted that the Working Group did not support the creation of a specific offence
of forcing a person to marry. We could not find any extensive justification for this

stance in the report and we thought it appropriate to revisit the subject. We took

involve proving to the criminal standard that a marriage was not entered into with
valid consent. The unexplained reluctance of the Working Group to go down that
road was to a degree understandable, particularly since individual criminal acts

committed in the course of forcing someone to marry can often be the subject of

criminal proceedings.

However, after anxious consideration, we concluded that criminal law had a

potentially important role to play, one which would punish and deter those involved




- reports of

been committed with a racist intent. The other prong was a general provision, in
Section 82 of CDA, which requires the court in any criminal matter which is racially

aggravated to treat that motivation as a factor making the offence more serious.

We have annexed to this brief paper for discussion a draft of the form the necessary
legislation might take. In it we have followed the policy adopted by the government

in presenting the CDA to the House of Lords. (See the extracts from the Hansard

identify those offences which are most likely to be used by those seekikng to bring
about a marriage by force, but which themselves do not carry a high enough
maximum sentence. We propose a number of satellite offences, including, for
example, Common Assault with the intention of causing or inducing another to

enter a marriage.

It will be apparent on reading our proposals for legislation and considering the
criminal law generally that there will be forced marriages which are not covered by

existing criminal

g ~:Wﬁfk3fibfl‘e criminal legisiation, and
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apply to arranged marriages, which by their nature, are consensual and will not be

tainted by any association with the criminal acts to which the draft legislation relates.

Following the other limb of the CDA, we have provided that in sentencing the court
should regard the fact that a crime has been committed with the intention of causing
or inducing another to enter into a marriage increases the seriousness of the offence

and that that fact should be taken into account when sentencing.

In addition to the draft of suggested legislation we have annexed copies of the

relevant sections of the CDA.

Protecting Children

We revert now to the use of education and the provision of advice and support to
children who are most vuinerable to becoming the victims of forced marriages. In
this respect we have considered whether there is any legislative action which might

. be taken to acl




which would invelve and focus Social Services Departments nationally and would be
effective and swift to implement. We consider that doing so would have an impact,
not only in real, practical terms, but would also be an important way of reinforcing
the message that such practices are unacceptable and that there are escape routes

available to those potentially involved in a forced marriage.

Minors, and girls in particular, are the young people who are most vulnerable to

support of those minors, as "A Choice by Right" correctly said, the Children Act

1989 (""CA") applies, and there already exists a duty on Local Authorities to provide

support services.

Part I1I of the CA sets out the duty of Local Authorities to act in support of families,
and the provision of services, accommodation and advice to children and families.

Specifically, Section 17 relates to services for children and families in need.

Subsection 17(2) incorporates Part 1 of Schedule 2 of the CA m which are found the




Authority might provide to them, which should range from counselling to the

provision of safe accommodation.

Even though there is this general requirement, it does not appear that by and large
Local Authorities are carrying out their duties in respect of the potential victims of
forced marriages. Steps are not being taken to identify them or to inform them of

the help available to them. There may be many different reasons why that is the case

tackle head on an undoubted sensitive iSsue; In diher cases, even where there is an
awareness of the problem, the steps which are taken to identify potential victims and
inform them of the help available are simply inadequate. For example, we have
learnt of one Local Authority which has taken the view that to fulfil its duty under
the CA it is sufficient to provide general help-line services, and a publicity leaflet
which includes a line at the end in a number of minority languages giving telephone
numbers for child victims to telephone to have the document translated into that

language. The leaflet says nothing about forced marriages, either in English or any

of the minority langxia«ges. A vulnerab!eyéhild Wé‘i’xldk not be aivareyasf ti}e' help ét




preventing forced marriages. Whilst we accept that there are many ways in which
the process of educating and informing can be pursued, we judge that there are few

ways that would more readily demonstrate the Government's commitment to

addressing the problem practically.

It seemed to us that these factors warrant the reformulation of the duties of Local

Authorities, as set out in that Act, and the extent to which it empowers them and

ogest

the Secretéry of State S«hoﬁid bﬁé mviie& to use tﬁe poyw’ersyféi:ven to him by Séction
17(4) of the CA to amend Part 1 of Schedule 2 and that he should lay before
Parliament an order amending Schedule 2 Part 1 of the CA by adding a new
paragraph 1(3) to the following effect:
" Every local authority in discharge of its duty in relation to paragraphs 1(1)
an:d’ 1(2) sfh:al'l havg regaqrd to the services provided by them to the victims

and potential victims of forced marriages."

Annexed to this pafper are copies of the réiezvaﬁf sectiéns of the ‘CA Qnd; Schedule 2.




A DRAFT LEGISLATIVE SCHEME TO PREVENT THE USE OF
CRIMINAL ACTS WITH THE INTENTION OF CAUSING ANOTHER
TO MARRY

This Act [or "This Part of this Act"] creates certain aggravated offences when committed
for the purpose of inducing or causing another to enter into a marriage; makes further
sentencing provision for dealing with offenders in such circumstances.

Assaults aggravated when committed for the purpose of inducing or causing

1.- (1) A person is guilty of an offence under this section if he commits —

(a) an offence under section 20 of the Offences Against the Person Act 1861
(malicious wounding or grievous bodily harm);

(b) an offence under section 47 of that Act (actual bodily harm); or

() common assault,

for the purpose of inducing or causing another to enter into a marriage.

(2) A person guilty of an offence falling within subsection (1){a) or (b) above shall be
liable - o ' '




for the purpose of inducing or causing another to enter into a marriage.

(2) In section 24(2) of the Police and Criminal Evidence Act 1984 (arrestable offences),
after paragraph (r) insert-
“(s) an offence falling within section [2] of the [ Act];”.
(3) A person guilty of an offence falling within subsection (1)(a) above shall be liable-

(a) on summary conviction, to imprisonment for a term not exceeding six months

O COM 1L ofL Indictnent,
years or to a fine, or to both.

(4) A person guilty of an offence falling within subsection (1)(b) above shall be liable-

(a) on summary conviction, to imprisonment for a term not exceeding six months
or to a fine not exceeding the statutory maximum, or to both;

(b) on conviction on indictment, to imprisonment for a term not exceeding seven
years or to a fine, or to both.

(5) If, on the trial on indictment of 2 person charged with an offence falling within
subsection (1)(a) above, the jury find him not guilty of the offence charged, they may
find him guilty of the basic offence mentioned in that provision. ot




(a)  on summary conviction, to imprisonment for a term not exceeding six months
or to a fine not exceeding the statutory maximum, or to both;

(b)  on conviction on indictment, to imprisonment for a term not exceeding
fourteen years or to a fine, or to both.

4.-(1) This section applies where a court is considering the seriousness of any offence
other than one under sections 1 to 3 above.

(2) If the offence was committed for the purpose of inducing or causing another to
enter into a marriage, the court —

(a) shall treat that fact as an aggravating factor (that is to say, a factor that
increases the seriousness of the offence); and
(b) shall state in open court that the offence was so aggravated.




Explanatory Notes

As drafted, the Bill creates specific new offences in clauses 1-3 which

constitute several basic offences with an additional aggravated element of

-]

causing or inducing another to enter a marriage. The Bill also includes a

‘catch-all” sentencing section (clause 4) by which judges can treat the forced

,,,,,

_sentence on conviction

1998 (“CDA”).
To include every conceivable offence relevant to forced marriages would
make the legislative scheme too cumbersome. Sexual offences are not part of
the current draft, save to the extent that they would be affected by clause 4.

They may arguably be necessary, but are in any event the subject of current

government review.

= The most serious statutory offences (for example, section 18 OAPA,




